Ul\]iTED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

OFFICE OF GENERAL COUNSEL

B-15L420-0.H, Y July 7, 1964

Directar, Defense Accounting and Auditing Division

Attached memorandum of May 13, 1964, with enclosures, from the
Scattle Regional Office entitled "Neviev of cost of electricity purchased
by Air Porce at Paine Field, Washington (Code 57242)," concerns the
legality and enforceability of similar provisions in a Guit Claim Deed
and lease-purchace ggredanent obligating the Air Forcse (o purchage ito
electricity fram the grantor and lessor (Snohomish County, Washington),
respectively, so long as the County sells electricity at rates no
greater than otherwise avallable through the local Public Utility
District. Also, the inquiry concerns the lemality and enforcesbility
of the Govermmant's obligation under the lease-purchise agreement to
receive and treat the County's scwoge without charge under the condi-
tions therein specificd.

Under the Quit Claim Deed executed on August 15, 1955, the County
for a consideration of $605,000 comveyed to the Unitdd States 339.45
acres, more or less, subject to cexrtain exceptions and reservations
including the following:
“@. The United Btates agrees o ‘purchase all
its electrical requiremsnts from Grantor so long as a
contract exidts between the Snchomich County Public
Utility District and Grantor concexrning the purchase
und resale of electriclity on Paine Field, provided the
(irantor will) gell to the United States electricity at
rates no greater thon otacrvise available throusgh the
imchomish County Public Utility Pistrict, so long as a
contract betwcen the Snohomioh County Public Utility
District and the Snchomish County Alrport exisis. The
United States Air Force shall not be prohibited. fxroa
generating any or a1l of its oim clectrical require-
ments, provided the Air Force will purchase zny addi-
tional electrical requirements over and ebove that
gencrated from the Grantor, Grantor will guarantee to
the United States that, in the event a power comnection
to the Palne Field system would be mare oxpensive by
reason of additional length of line than a commection
to Public Utilily Disgxrict system, Crantor will moet
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such additional expanse. It is wnderstoed that cuch
ney comection will be limited to certoin pre-
establiched primary secrvice points, not to exceed

one point on the South and Vest oard Horth aides of
Peine Ficld, stid point to be cgtobliched at the con-
venienece of the United States and with the comeurrence
of the Gwamtor."

Under the leasc-purchase agreement No. DA-45-108.cng-3370,
executed August 15, 1955, the County lecosed to the United States two
tracts of land (4i-1, 41-2), containing 198.83% and 1.42 acves; xore or
lesg, respectively, ab an annual rentel of §42,000. By supplemental
agreement Ho, 1 dated May 6, 1957, the origincl agrecment was amended
to incregsa the legsad ares snd to paxmit lessor 120 dgys to vacate
following notice of the Covermment's intonticn to eyorcise the purchase
option. The lease provides for sa originnl toxm begimming Mugust 16,
1955, through June 30, 1956, "provided that wnless and until the
Govermment $hall give notice of termination in accordance with provigion
6 hereo?, this leace shall remain in force thercafter fram yoar to yeap
vithout further notice; provided further that sdequate eppropelations
are avallable frod yeor to year for the payusnt of 2cntalss and provided
ﬁ;gthe.r that thio lemge shodl in 19 cvent cxtend beyong August 16,
l 5'. "

Foraograph 7 obligates the Govormmant, subject to the conditions
thorein stated, to maintain and oporats,; 30 long as the Alr Force has a
requirement; 211 setmge faeilitien lying within ito leased and purchascd
areas end to receive and treat all scungo emcept industricl waste,; with-
out charge to the County, arising fxom the operation of 16 of the leascw's
dosignated buildings.

Paragraph 9 confains provisicns similar to those im the Guit Claim
Deecd quoied above obligating tho CGovermment Lo purchase all of its
electrical requircments from the lossor uniess the "Air Porce” should
genorate its ¢wn electricity. Poragraph 12 under the heading "OFTIM
PROVISICEB" contains an agreement au the paxd of the lesser to coavey
the leased land to the Ualted States mubject to tha conditions therein
stated. In the avent of guch canveyance, parggrsph 13a under the ooce
headdng would rescrve %o tha lessoy the rigat to use enisting seuage
ddzposal fecilities joimtdy with the Goveroment and the Covernmentg
would be oblignted to maintain and operste such facilities so long as
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the Cevernnont das o Tequiscecat thorefor and to pacclive ard tweat,
withous charge, all of the Camty's seuoge swisdng from ths gporatica
on 16 of ita dosignnted builddwon, Alco, in tho event of such
convoyance wnde the previslong of poramreph 1% vhich are ideatical to
the provisions of paragteph 9, the Voverwmment vould Bo dviigated o
peckaze all of it elnetsdenl resuircsoats fpea the lacoer unless the
"Alr Force” shculd gumerute 1to owa clestvicicy.

Paropeaph 15 cuots the wupchase price of hn propsety ab 420,000,
Duptker, (v provideo thag oll roatols gald undsy e teoms of the iease
hall Yo applicd ozaiast 2ho obipiloved pusehigsrs price cod Lot Qhe
langor will ccnvuy 4ho Roaced londs te the Covaruxont thzo suntals in
tho total ancent of GRE0,000 held heve homm podd.

% is ptoted n the pannrendun of Moy 13 158, (wnt the olgetric-
ity smchaged by the County ' rescdo 49 gold to the Aty Fwce of
rascd vilel ave poerimiltely 40 pomeand gpeator tvm vrates paild by the
Coaaty over (owsm the County Inass no additdenal oxponico in delivering
ibe clevhvicity o tho Alr Forgoi Wt this aurl-vy amoumes to obeud
20,000 anpuallyy amd that tho Donneville Geor Admindstrition hos
adeined Hhat 1L would U in 3 pooidion %9 dallver povwy dizectly to the
My Tece Base st Ikino Pield at o oudotontial soduction in oost.

A3 %o the lapality of the leaso-pupcunge appeastnb and the cxyent
rental pyarmes acoraing therounder attontisn 18 invited to attachod
ecpy of auquisiticn wopurt {Brejeet Do. 3300, subnitted to tie Copmit-
to0d on Avwsd Sorwican of the Uowote nud ifousa of Roprorontativws in
ecaplianco with ¢he requlzenota of Pdifce Lov 155, O%d Congzepe, G5
Stat. 530, 365, 10 U.0.C. 2652, vhoroln Whe cst of Avgust 30, 2390, 26
Stat. B, as amonded 50 ¥.3.€. L7L {dow 10 U.3.C. 2G63) is citcd ag
crllority fop suad segudsdtica. M Sho clrovmodaacad, B9 inbibition
in the rider comtainst in the Indepcndont Ofdfcns Appronrdation Act fup
s 23ccal yoar ouding Ame 80, 1059, Pudlde Low 85-8kl, 72 Stat, 2007,
Title ¥, agednst the e of aywaprinted fuxils for the rowrent for
sited, che., by leuss-yrmchaoce confaacte 2y ot Bo verrsind ao applicadic
to the lavolved lengowpupchoge sopoermat. B-33552L, Jumo 1, 1559. Alse,
CF. 38 Coap. %en. 703, 705

With despoct Lo ke sutossbic ronowcd option ia e lease-purelnss
amecnt your atication {g Adxecetsd te atiachod copy of cor dscision
of fpeid 22, Yoh3, B-33T85, to tue Sceurelary of Wor couzerning the
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propozed execution of leesses for indefindite terms, teyminable Ly the
Government on 30 deys written notice and contalning automatic
rencwal clouzes not te extepd to occupancy beyond six monthce after
the unlinited Rational Emoxgency as de¢lared by the Presldent in
Proclemation 2497, dated May 27, 15Ml. After noting that the execu-
tion of such leceses is not catirely froe from doudbt in view of the
provigions of sectlons 3679 end 3732, Reviged Statutes (31 U.S.C.
665 and M1 U.8.C.11), the Seeretory wes advised that if he should
deternine that the execution of such lcases vas necescayy incident
to the prosecution of tho uar, our Office would not gquestion Other-
wise proper poywents thereunder, subjoect howsver, to the understand-
ing that prior to the beginning of ecach fiscal year a determination
would ba mede as ho vhether other sultable space could Le leased at
a lover rental.

The national cuergency es declared by the President in Proclann-
tion 2487, dated Moy 27, 1941, wes terminated an April 25, 1958, by
Proclamation 297h, 17 F.B. 3013, 50 U.S.C.A., Appendix, note preceding
section 1; Werner v. United Statgs, 233 F. 24 52. Accordingly, the
decigion of April 22, 1ybk3, may not be rogarded as suthoriziang the
exeoution of leages vwith autasmtic renavinl coptions afier April 28,
1958, and in the aboence of eupreas statutory authority therefor
such optiong arc not authorized wnder normal circumgtances gince they
fall “"squarely within the inhibition eontained ln the statutes
[Sections 3732 and 3679, Revised Statutes/.” 28 Comp. Gen. 5533
B-90141~-0.14., Decsmbor 1h, 1949. In the presemt Instance, howover,
pince wader the terms of paregraph 15 of the leage tho annual rentsl
payrents of 342,000 are to bs npplicd againat the purchase price of
2420,000 ond since it is understood that the Aix Force intends to
exeraise the purchasa cptvion and hag reported the lsase-purchase
agreament to the Committess on Armed Sarvices 88 required by 10 U.S.C.
2562, the legmlity of the lease should not be quoationed with rogpect
to the automntic reneval opbion, particularly in view of the
prozinity of the toymination date.

As to the provisions in the two instruments requiring the
Goverrment to purchase 81l of its alecirical roquirements {rom the
grentor and lessor, there is & goneral limitation of ten years on
tha Guretion of public ntility coneraets. 40 U.3.C. k81(2)(3). %
delepation of authority of October 11, 1354 (filed October 13, 1y5Lk),
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19 F.R. p. 6655, the fAdndnistrator of Gencrnl Services, acting wpdes the
cited gtatutuyy authority, delegated to ths Jceretopy of Defense awthority
to ¢nter inte public utility service contracta (gm,av, dog, vater and
cemmindeaticis) for periods not enceedding ten yenrg.

While the lease suiguletes that the term shall not citend beyond
Auguet 16; 1965, ten yeors from the Bogimaing of the tewxm, 89 indicoted
abave tha purchese opbicn A9 exoredeed by the Joverprant will subject the
Govermment o & contioning wilimitcd obdigatios, excedt ag therein provided,
to purchage all of ite oleciricel reoguirements frea the County. Therefave,
ths prevision in parograph 12k of the lesso-purchase ugroement obligating
tho Govermment to purchase all of its clociricnl requirgments from the
County for an-indefinite tern mint bo regardsd 08 4in coatyavention of 4O
9.8.C. leﬁl(a?(%) and the delegaticn of suthordty of Dolodes Xy 1954,

50, the Gowrammi's econtiweding indefintte cbligation uhder pa:*ae;t’agh

'i13a to receive aud trent sitboub dinrge, all of the Comty's cevogse, exncept

)inwatrm wagte emogoting fyem tho County's designated buildings must be
regordod as in contraventica of 41 U.8.C. 1%, 30 1d. 665{(n)s 1d. Ta2a. ke
Dodp. Gen. 272. Top the ropsonn stoved in the nexf-to-lost paTegreph of
the sited decicion, howdver, ond boccuse in this particulse instance the
Govezrmment's undeptakieg furniched part of the considerntion for the
purchase option in fovor of the Govormment's optioa to purchase mnd the
posedbility that eny affismstive asudit action night cperate to nallify such
purchade optiom, we sugmeat that audlt action in the matter be coufined to
11;}9%1» roport refarred 40 in the last paragraph of the nemcrapdum of Miy 13,

R.F.KELLER

Geparal Coungeo)
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